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 Both sides are represented.  

 Today is fixed for order. 

 This instant Misc(J) case has arisen on petition no. 

2005/18 dated 29.11.2018 filed by petitioner/plaintiff with a 

prayer for appointing the concern Circle Officer as Survey 

Commissioner to survey the disputed land.  

 The main contention of the petitioner is that the 

plaintiff has filed the above noted suit for declaration of right 

title and interest and consequential relief. The defendant 

Sukumar Debnath has purchased 1 katha 10 lessas of land 

out of 3 katha 10 lessa of land of Dag No. 124 P.P. No. 100 

at village- Gotlong, Mouza- Bhairabpad, Dist- Sonitpur, 

Assam from the plaintiff vide registered Sale Deed no. 498 of 

2004 registered at the office of the Sr. Sub-Registrar, Tezpur. 

The defendant has also purchased 2 katha of land out of 3 

bigha 3 katha of land of Dag No. 124 P.P. No. 100 from Md. 

Abdus Sattar, Md. Salimuddin, Md. Sukumar Ali and Musst. 

Anuwara Begum by registered Deed No. 285 of 2010 

registered at the office of the Sr. Sub- Registrar, Tezpur. 

Thus, the defendant Sukumar Debnath is the owner of a plot 

of land measuring 03 kathas 10 lessas in total under the said 



Dag No. 124 of P.P. No. 100 situated at village- Gotlong 

Mouza- Bhairabpad, Dist- Sonitpur, Assam which the 

defendant too admitted in paragraph 8 and 9 of his written 

statement. Besides, these 03 kathas 10 lessas of land under 

the said Dag No. 124 of P.P. No. 100, the defendant has also 

stated in paragraph 8 of his written statement that he 

acquired the possession of sarkari land measuring more or 

less 05 Lessas covered under Dag No.121 of Village- Gotlong, 

Mouza- Bhairabpad, Dist- Sonitpur, Assam. Thus, the 

defendant become owner and possessors of a plot of land 

measuring 03 kathas 15 lessas in total including the 10 feet 

wide road upon the Dag No. 124 of P.P. No. 100 of village- 

Gotlong, under Bahirabpad mouza, of Sonitpur District. 

 Defendant has stated paragraph his written statements 

that extended building on katha lessas land covered under 

No. village-Gotlong, Mouza- Bhairabpad, Dist- Sonitpur, 

Assam which he purchased the plaintiff. The defendant with 

view grab portion of the plaintiffs land under Dag 125 most 

illegally started to construct part building 20/01/2017 illegally 

encroaching about 4 Lessas of plaintiff's land of Dag No. 125 

of P.P. No. 87 fully described in the Schedule to the plaint. 

The defendant is denying right, title and interest of the 

plaintiff upon the Schedule land. It has therefore become a 

urgent necessity institute to this suit against the defendants 

seeking declarations of plaintiff's right, and interest in the 

Schedule land also requiring him to demolish the constructed 

portion the said house and vacate the same for doing the 

same it become imperative conduct a local 

investigation/survey by appointing survey commissioner for 

proper measurement and demarcation of the defendant's 



land as well as the land of dag no. 125 of P.P.No.87 to 

ascertain the fact whether the defendant has possessed more 

than 03 kathas 15 lessas in total including the 10 feet wide 

upon the Dag No. 124 P.P. No. 100 and also including the 

said 05 Lessas of Sarkari land of village-Gotlong, under 

Bahirabpad mouza, of sonitpur district by encroaching about 

04 Lessas of land of the plaintifff and constructed any portion 

of his R.C.C. building upon the plaintiff's adjacent land of Dag 

No. 125 of P.P. No. 87 of the same Village-Gotlong, Mouza- 

Bhairabapd, District- Sonitpur, Assam. 

 The above facts and circumstances the Hon’ble Court 

may be pleased to appoint the concerned Circle Officer or his 

duly authorized and competent officer of person to conduct a 

survey upon disputed land of both the parties under Order 

XXVI Rule 9 r/w section 151 of CPC by sending a writ and 

directing him to submit a proper and genuine report in this 

regard. 

 In this context, the opposite parties filed written 

objection and stated that the petition is not maintainable. 

Opposite parties further stated that opp. Party in his written 

statement that he has not possessing ay land covered by 

aforesaid Dag No.125. Therefore if the petitioner will able to 

prove his title he will definitely get decree as prayed for. So 

the question of provision of the said law and wasting 

valuable time of the Hon’ble Court. Hence prayed for 

dismissal of the said petition. 

 Under Order XXVI Rule 9 CPC, the Court can appoint a 

Commission at any stage of the suit where the Court deems 

a local investigation to be requisite or proper for the purpose 



of elucidating any matter in dispute. An application for local 

inspection cannot be allowed to fill up lacuna in the evidence 

and to fish out evidence. But then where controversy 

between the parties is regarding the area of the land or 

identification or location of an object on a piece of land, local 

investigation may be necessary and essential. 

 Considering all it appears that as the main dispute of 

the main suit relates to the suit land, hence for just and 

proper adjudication I deem it fit and proper to allow the 

prayer of the petition and appoint the concerned Circle 

Officer as Survey Commissioner to conduct the survey upon 

disputed land of both parties. 

 Accordingly, the Misc(J) case is disposed of. 

 

 

 

 

 


